
form, The certified public accountant shall mail each

consumer's refund, along with a copy of the letter attached as

Exhibit D, by first class United States Mail postage paid,

within three (3) weeks of receipt of the refund form.

5.4 Within two (2) months of execution of this

Assurance and monthly thereafter until the restitution process

is completed, the Respondents, through the certified public

accountant, shall provide the Attorney General a certified

report containing .the number of Tennessee consumers who

requested refunds, each consumer's name and address, the amount

of each consumer's refund and the total amount of refunds

provided during the restitution period. At the conclusion of

the restitution process the Respondents, through the certified

public accountant, shall provide a report certifying and

verifying that each and every provision of this Assurance

regarding restitution was completed,

5.5 Respondents, through the certified public

accountant, shall retain verification of all refunds made

pursuant to this Assurance for eighteen (18) months after all

payments have been made to consumers pursuant to paragraphs

5.1-5.4.

5.6 Respondents shall provide access to the certified

public accountant to any and all necessary documents in the

Respondents' possession needed to comply with the terms of this

Assurance.

5.7 Respondents are responsible for all costs

associated with the refund process set forth in paragraphs

5.1-5.5 including, but not limited to, the cost of postage. the

costs associated with the certified public accountant. the cost

-10-
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of the lett.rh.ad .el.cted at the lole discretion of the

Attorney General and copyinq of Exhibits C and D. and the cost

of .nvelopel ••l.cted at the sole discretion of the Attorney

General.

5.' Respondents shall return all unu••d copi•• of

Exhibitl C and D Which have been photocopi.d on Attorney

Gen.ral letterh.ad lnd all unused Attorney Gen.ral .nvelope. at

the conclu.ion of the restitution proces•.

6. PAYMENT OF AttORNJYS' FEES AND COSTS TO THE STAn;

6.1 ".pond.nts .hall.reimburse the State of

T.nn•••••• for its r.alonable COlt. and .xpenses of

inveltiiation. includinq attorney f .... in the lum of

twenty-••v.n thousand five hundred and 00/100 dollars

($27.500.00). Th. twenty-s.v.n thousand five hundred and

00/100 dollar. shall be paid by cashier. or certified check

payable to the State of T.nn••••• as follow: the firlt paym.nt

of ••veftteen thousand and 00/100 dollars ($17.000.00) .hall be

due on the date of entry of this Assurance. the next payment of

five thousand two hundred fifty and 00/100 ($5,250.00) Ihall be

due forty-five (45) days from entry and the final payment of

five thousand two hundred fifty and 00/100-($5,250.00) shall be

due ninety (90) day. from entry of this A.suranc•.

7. USE QF ATTORNEYS' FEES N!P COlTS

7.1 The aums s.t forth in paraitaph 6.1 aa, be uled

for consu.er protection purposes at the sol. discr.tion of the

Attorney Gen.ral.

-11-
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8. DEFAULT

8.1 Respondents' failure to make any payment required

by this Assurance shall be deemed an act of default. Upon such

default, all remaining amounts are immediately due and owing,

and shall be subject to simple interest of one percent (1%) per

month. Additionally, Respondents agree to pay attorneys' fees

and costs, including court costs associated with any collection

efforts required to collect the remaining amounts owed the

State.

9 . BANKRUPTCY

9.1 Respondents agree any and all sums set forth in

this Assurancewould be non-dischargeable in bankruptcy.

10. REPRESENTATIONS

10.1 IT IS AGREED that the acceptance of this

Assurance by the State shall not be deemed approval by the

State of any of Respondents' advertising or other business

practices.

10.2 Respondents shall not represent or imply that any

advertisement, procedure or other act or practice hereinafter

used or engaged in by Respondents has been approved, in whole

or in part, by the State.

11. PENALTY FOR FAILURE TO COMPLY

11.1 Respondents acknowledge that upon execution and

filing of this Assurance as provided in paragraph 13 hereof,

any subsequent failure to comply with any term hereof is prima

-12-
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facie evidence of a violation of the Tennesse. Consumer

Protection Act.

11.2 Respondents acknowledge that pursuant to the

provisions of Tenn. Code Ann 5 47-18-107(f), any knowing'

violation of the terms of this Assurance is punishable by civil

penalties of not more than one thousand dollars ($1,000.00) for

each violation, in addition to any other appropriate sanctions

including contempt sanctions.

12. MPItl9NAL mgaPTATIO!S N!P !NINf1'IES.

12.1 The parties represent and, warrant, each to the
o

otber, that the aecution and delivery of this Allurance and

Aqreed Order is their fr.. and voluntary act, that this

ASlurance and Aqreec! Order is the result of good faith

negotiations, and that the partie. believe that the Assurance

and Agreed Order and teras hereof are fair and reasonabl.. The

parties warrant that they will impl...nt the ter.s of this

Assurance and Agreed Order ih good faith. Respondents further

represeat that the si9ftatory for Respondents hal the authority

to act for and bind Respondehts.

12.2 IT II AQlIID that Respondents will aate

available and disclose the terms of this A.surance and Aqreed

Order to their employ..s, off1cers, directors, any third party

who acton behalf of Respondents, whether as an agent or

independent contractor. It 1s further agreed that the dutie.,

responsibilities, burdeos and obligation. undertaten in

connectioh with this Assurance and Agreed Order shall apply to

and bind "spondents, their agentl, a.s191:11, representative.,

oflicerl, directorl, employee., sale••talf anc! succ...ors.

12.3 IT IS AG'FID that Re.pondents will not
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participate, directly or indirectly. in any activity to form any

other entity for the purpose of engaging in acts set forth in

this Assurance, or for any other purpose ~hich would other~ise

circumvent any part of this Assurance.

12.' Execution of this Assurance shall not constitute

a waiver of any private cause of action which any individual

could assert against the Respondents in a court of competent

jurisdiction.

13. FILING OF ASSURANCE

13.1 Immediately upon the execution of this Assurance,

the Attorney General shall prepare and file in the appropriate

courts the necessary petitions and orders for the filing of this

assurance for the Court's approval. Respondents hereby waive

any and all rights which they may have to be heard in connection

with judicial proceedings upon said petitions or orders.

Respondents agree to pay all costs of filing such petition or

orders. Simultaneously with the execution of this Assurance,

Respondents shall execute an Agreed Order in the form annexed

hereto. The Assurance constitutes the complete agreement of the

parties. The Assurance, annexed to the Agreed Order, is made a

part of and is incorporated into the Agreed Order.

1'.1 Pursuant to Tenn. Code Ann. S '7-18-107, venue as

to all matters between the parties relating hereto or arising

out of this Assurance is solely in the Chancery Court of

Davidson County, Tennessee.
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15. COMPLIANCE WITH QTl:Ig LAWS

15.1 IT IS ORDERED that nothinq in this Assurance

shall be construed as 'relievinq Respondents from complyinq with

any other state or federal laws, regulations or rules, nor shall

any of the provisions of this Assurance be deemed to be

permission to·enqaqe in any acts or practice. prohibited by such

laws, regulations, or rules .

. 16. NOTIl'IgtION TO StA'I'E

16.1 If the .espondents are enqaqed in any bu~ine.s

as.ociated with telecommunication. in this State, for five (S)

years follovil1CJ ...cution of this Agreement, Respondents shall

notify the Attorney General, c/o Consumer Protection Division,

450 Jamas Robertson Parkway, Sa.hville, TN 37243-0491, in

writinq, at least thirty (30) days prior to the effective date

of any proposed chanqe in their corpora~e structure, such a.
dillolution, .lIiqnment, or sale re.ult1nq in the ..rqence of a

succe••or corporation or firm, the creation or dissolution of

Subsidiarie., or any other chanqes in ".pondents that may

affect compliance with obli9ations aril11'1q out of this Assurance.

IN WITNESS WHEREOP, the partie. have set their hands

al of the day and date first aforementioned.

F~ IESPONI>!NTS:

-J&~Jh~iiit--
on behalf of
Sonic communication., Inc.

~~:B~..
-15-
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JUDY~~.*=
on behalf of
Sonic Communications, Inc.

~~~~nt
on behalf of
Sonic Communications, Inc.
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APPROVAL:

FOR THE STATE OF TENNESSEE:

",t~~'d;~s w. tJUON
Attorney General , Reporter

w~!tL~~IA E. K. CD
Assistant Attorney General

~~.]#.
S ~JlfiL:A
Assistant Attorney General
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IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE

STATE OF TENNESSEE,

Petitioner,

v.

SONIC COMMUNICATIONS, INC.
a foreign corporation,
JOHN BUFFA, individually and
as President of Sonic
Communications, Inc.,
JUDY BUFFA. individually and
as owner of Sonic
Communications. Inc .. and
MICHAEL BUFFA, individually
and as Vice-President of
Sonic Communications, Inc.,

Respondents.

)
)
)

~ No. 93- 3020.::..771
)
)
)
)
)

~ ~;/o~-93
)

.. ;).. ,. ) ., , '

.i~....,.--~ ...._-

)
)
)

AGREED ORDER

This cause came on to be heard on the Petition and

Assurance of Voluntary Compliance. and the Court is of the

opinion that said Assurance of Voluntary Compliance should be

approved. It is therefore

ORDERED, ADJUDGED, and DECREED that the Assurance of

Voluntary Compliance annexed hereto and incorporated herein by

reference, and hereby made a part of this Order be, and the same

hereby is approved, and further

ORDERED, ADJUDGED, and DECREED that Respondents shall

comply with the terms thereof unless rescinded by agreement of

the parties or modified by this Court for good cause shown.

As required in the Assurance, Respondents shall

provide restitution in the amount of seventeen thousand two

hundred eighty and 00/100 dollars ($17,280.00) which shall be

placed in an escrow fund ty the Attorney General. Said funds

shall be transferred to the certified public accountant selected

/ 'f()



I'.

as required by the Assurance after proof has been provided to

the State that he/she·is bonded for the full amount of funds to

be received. On the day of execution of the Assurance, such sum

shall be placed in an escrow fund to be established for tbe

purpose of making restitution to each eligible consumer that

completes and returns the refund form as set forth in the

Assurance of Voluntary Compliance. The escrow fund while .held'by

the Attorney General's Office shall not be held in an interest

bearing account. ~owever, upon transfer of the funds to a

certified public accountant the escrow account shall be held in

an interest bearing account.

As further required in tne Assurance, Respondents

shall pay to the Attorney General the amount of twenty~seven

thousand five hundred and 00/100 dollars ($27,500,00)

representing the costs of the investigation which may be used

for consumer protection purposes in the sole discretion of the

Attorney General. The twenty-seven thousand five hundred and

00/100 dollars shall be paid by cashiers or certified check

payable to the State of Tennessee as follow: the first payment

of seventeen thousand and 00/100 dollars ($17,000.00) shall be

due on the date of entry of the Assurance, the next payment of

five thousand two hundred fifty and 00/100 ($5,250.00) shall be

due forty-five (45) days from the date of entry of the Assurance

and the final payment of five thousand two hundred fifty and

00/100 ($5,250.00) shall be due ninety (90) days from entry of

the Assurance.

Costs shall be taxed to Respondents .

.~~~~Zpl6~~ ...... _
CHN'fCELlAJR "
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SUBMITTED FOR ENTRY:

Assistant Attorney General
B.P.R. No. 13533
Consumer Protection Division
450 James Robertson Parkway
Nashville. Tennessee 37243-0491
(615) 741-3533

~~~
Donald F. Samuel
Attorney for Respondents
Garland. Samuel & Loeb. P.C.
3151 Maple Drive. N.E.
Atlanta, GA 30305
(404) 262-2225

-3-

/4:2..



v.

I hereby certify that this Is a true copy
IN THE CHAN~~t""li$~ibl'll:IMIft, TENNESSEE

This~da:t ot 0>... 19~~
STATE OF T£lilIN£SSEEYLAutM C. eJNN'1MAN Clera•.,.....,

. petition:t a~~ .
~ No. f3-7Q/-711
)

CHEDY PAYMDrr SYSTEMS, INC. eloing' )
business as CHERRY COMMUNICATIONS,) Fo Sr-----, ._~

i O;\l)ER P1LEn ~. ENTEReD ~ - (J .5 3

J Mi:\:u'Ti:: EOO~ _PAGE-.__
t=:........ . __.__..._, ....__._.......__:::..J

AGREED ORDER

This c.u.e came on to be he.rel on the 'etition and

A••urance of Voluntary Compliance, and the Court i. of the

opinion that the said A.surance ~f Voluntary Compliance should

be approved. It is therefore

ORDERED, ADJUDGED, and DECREED that the Assurance of

Voluntary Compliance annexeel hereto .and incorporated herein by

reference, and hereby m.de a part of this Order be, and the same

hereby is approved, and further

ORDERED, ADJtJDGED, and DECRDD that I.e.pondent shall

comply with the term. ther.of unl••s ~.scind.d by ~he parties or

modified by this Court for good cau•••hown.

A. required in the A.surance, l.espendent sh.ll provide

to the Attorney General a ·ch.ck, backed by good and .ufficient

fundI, payable to the Stat. of T.nn••••• in the amount of twenty

thousand doll.n ($20,.000: 00) representing the costs of the

inv••tigation which may be u.ed for consumer protection purpo•••

in the sol. di.cr.tion of the Attorney Gen.ral. The check shall

be fu~nished to the Attorn.y G.neral on the day of entry of this

Order and As.urance.

It is further OeDED, ~, and nECJtEED that

local exch&D98 c.rriers and long di.tance c.rrier. sh.ll provide

the Attorney Gener.l with the naMe., .4clt...., and telephone

numbers of any persons who have complained or compl.in to them

regarding :Re.pond.nt' s .ctiviti.s .0 th.t the restitution

provision of the A.surance can be compl.ted. Additionally.

jfj



local exchange carriers shall provide to the Attorney General

the addresses of any consumers which the Attorney General needs

addresses in order to complete the restitution process.

Costs shall be taxed to Respondent.

SUBMITTED FOR ENTRY:

~'i~~
. urch, Porter & Johnson
130 North Court Avenue
Memphis, Tennessee 38103
(901) 523-2311
Counsel for Respondent
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c.. . .
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.... , 1-
Mluwg; or VOLWfMJ CQIIIPLtMcE. ~ ., ,~" ,

. : ..:: ~)

'". '-....
'1'h1l A..urane. of Voluntary Complianc. ( ..A..uranc...·)

i. giv.n by Ch.rry Paym.nt Sy.tem., Inc: 40ing busin••• a.
Ch.rry COllllUDieationl ("a••pond.nt") to Charl•• W. BUrlon,

Attorney GeIl.ral aD4 Report.r for the Stat. of 'leaa.....

("Attorney Gen.ral") on thll lIth day of ......JMzt:.:b , 1993.

WI1'IIIIm :

ao. of the faet. and e1rC\88tUC.I lurr0un4ing the

execution of thil AalurUC. ar. a, fo11ovs:

A. '1'U Divilion of COUu.r Affair, of the Department

of C~re. aD4 Inluranc. (th. "Divi.ion· or the ·'tate"), in

eonj\ID.etion with the Attorney oen.rltl, ha, conducted an

inv••tigation of tJIe lNaiDe•• pnetic.. of "'J")DMDt Cherry

C~leatiOlll, which 1Ilvolve ....t ta e; II _ly t.-4 "Il_tnt"

within the t.lec..-uDicationl indu.try, .. .ar. fully 4ner1bed

in tJMt ace~ Petition. AI' a r~lU:l.t of the iav••tt,ation,

the Divi.ion aDd tJMt Atto~ General 'ar. of the OJinion that

e.rtain act. a4 practice. of the~t, have violated the

.T.nne.... Couuaer Protection Act of 1977, 1'_. C04. AIm.

55 .7-11-101, 11~ (·TCtA").

I. aespoDdellt apr..,ly dbela••y Ih1:lil1ty or

vrODfCloinCJ on itl part in r..,ard to the a11..ation. Md. in this

Agr.-.nt. However, in r~ltiOD of the u:penl., •••pond.nt

frMlyand of it' OVD aeeord _t.n into thil Afr.-nt.

lIoth1nf uretn contained allall 1M c1•••4 or used .. an .talion

1:Iy any party or any per.on or _tity BOt a party to th18

ACJr...nt.

C. aespond_t "ir.. to live thil Aalurane., and the

Attorney (Jell.ral 4.111'.' to acc.pt it, in order to avoid the

eOlta and .xpen••• of liti,.tion.
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NOW, THEREFORE, acting pursuant to Tenn. Code Ann.

5 47-18-107, Respondent gives, and the Attorney General accepts,

the following assurances:

1. DEFINITIONS

1.1 "Letter of Authority" or "LOA" means a written

authorization signed by the consumer authorized to switch that

consumer's long distance carrier.

1.2 "Respondent" means Cherry Payment Systems, Inc.

doing business as Cherry Communications.

2. JURISDICTION

2.1 Jurisdiction of this Court over the subject

matter and over the Respondent for the purpos.s of entering and

enforcing this Assurance is admitted. Jurisdiction is retained

by this Court for the purpose of entertaining a petition by the

State or ~ the Respondent for enforcement or implementation of

this As.uraaee. IT IS ORDERED that jurisdiction is retained by

this Court for the purpose of enabling any of the parties to

this Assurance to apply to this Court for such further orders

and directions as may be necessary or appropriate for the

construction, modification or execution of this Assurance,

including enforcement of compliance therewith and penalties for

violation thereof. Respondent agrees that the Petitioner may

petition the court for payment of all court costs and reasonable

attorneys' fees associated with any successful petitions to

enforce any provision of this Assurance against Respondent.
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3. lUI'" pPCTICIS

3.1 "'poft4.nt .hall·not engag. in any unfair or..
deceptive actl or practic.s in the cond~ct of its bu.in,sl in

Tenn••••• , aDd .hall abid. by all applicabl. provisions o~ the

Tenn..... Consumer Prot.ction Act, T.nn. Cod. Ann. ff 47-18-101,

3.2. "'JODdent .hall ••tabli.h procedur•• to eD8ure

that all ..,lo,eee that .ilD conlu.er. up for long diltanc•

••rvic. wlth aDl' coilpany receive perloaa1 approval of the

coalumer that 11 pt'e-.ulcdbecS to a given Il~r before

swltchillg to a Ilew carri.r.

3.3 """'t _all &bolia aD1' aDd all lundv.

pa,.elitl to aD!, ..,10)'tt8. bued upon the nUllber of C=.UID8r1

that alp up to 1V1tch long dlataDc. ca.plAl.. wIlich do not

contain provi.ioaa for monitoring and en.uring that proper

authorl.atioa 11 ttYe frOll =--n aDd.that ..,loyM' are

prOllPtly cl1aclplbM for iapcoper cODduct .

••~ "qoDdeJlt _all cOllply with "ederal

C loIIliicatloaa e-t..101l ru1.. aDd r.1atlou, !'aDell...

Public "&"Vio. e-t••loa rvl.. MId rtlp1atiOU, u4 other

federal law retarcllzit "11~.9" '(~Il t.m for IWitching a

ca.-r'. lODf tiet..,. cardft vttlMnrt Jl'l.r "'rhation),

whlch require dlat the cClllPaDY IIWltcUllif ~r. Met c.rtain

c0n4itiolll before IVltchin9th. cOlllu.lr'. loag d1ltac. carri.r .

..
3.5 "'p0a4ent aIlall cl.arly UIII oOllQicuously

cShol.. cl\Rlllf .." solicitad011 to ewttcdl a _1' '. long

cSt.tlDe. Mrvic. that the 0011.\1181' 11 JMUa9 a._" to ,,1:.. to

switch tail: 10A9 cS1ftanc••~ic. frM dMtir curr~ carri.r to

-3-



Cherry Communications. In addition, any verification mechanism

used by Cherry shall also clearly and conspicuously disclose

that the consumer is aqreeinq to switch their lonq distance

service from their current carrier to Cherry Communications
. .

prior to obtaining verification data and authorizinq the switch

of lonq distance service.

3.6 Respondent shall not state or imply durinq any

solicitation to switch a consumer's lonq distance service that

the consumer's long distance service will remain with the

consumer's current long distance carrier and that Respondent

will only be billinq the service if such i. not the case.

3.7 Respondent shall peqinning on the date of

execution of this Assurance, when switchinq a consumer from one

long distance carrier to another, at a minimum, comply with at

least one of the following procedures:

(a) obtain a written Letter of Authorization

(LOA) signed by the customer. The LOA shall

contain:

(i) the telephone number of.the
customer'. billing name and addre.s,

(ii) each telephone number to be
covered by the PIC change order,

(iii) a statement that the purpose of
the LOA i. to switch the consumer'.
current long· distance carrier to
Respondent's service and that the LOA
authorizes Respondent to submit the
required papers on behalf of the
consumer to chanqe the consumer's long
distance service to Respondent'.
service and

(iv) notification of the PIC chanqe fee
which the customer will incur and
acceptance of that fee.

The LOA shall be siqned by the employee who

solicited the switch of lonq distance

-4-



lervice. In addition. each written LOA will

be vee1fl" by a I.,.rate contact from a

Cherry employee other than the 101ieiting

employee in compliance with para,raphl 3.5

and 3.6. The verifying -.ployee Ihall write

on the LOA other identifying inforlllation

(e.g .. ~ customer'. date of birth or the

e:ultOlDer . I mother I, maiden n..) and sign

the LOA. '!'his verification nep ,hall

be cClIIpleteeS before the 'IC change 11 lllade;

or

(b) in an oral lolicitation, obtain the

cultQllltr'. authorisation via an i~ent

aDd .-aaUti_ third party pIay1Ilcally 10cateeS

leparately frOll blpondent t. telemarketing

repr..entative vho hal obtained the

e:ultOlll8r', oral authorization. The
o •

confirmation Ihall include an oral

aU'thoriaatlon to autait the PIC eh&D98 order

that laclUd.. verification data (•. g. ~

cu.tQllltr'. 4ate of birth or customer'.

mother'l aa1dn. nUl8) and in ecmpUaD~ with

paragraph 3.5 and 3.6;

or

(e) In retponle to a eon,~r 1nltlat_

contact. vithin thr.. (3) day. of the

e:uatQilltr'. request for a PIC chang.,

~t .hall ,end an information ......

by firat cla,a mall containing the followin9

infomaelon:

-5-
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(i) the information is being sent to
confirm a PIC change order placed by
the customer within the previous week;

(ii) the name of the customer's current
long 'distance carrier;

(iii) the name of the newly requested
long distance carrier;

(iv) a description of any terms,
conditions. or charges that will be
incurred;

(v) the name of the person ordering the
change;

(vi) the name, address and telephone
number of both the customer and the
soliciting long distance carrier; and

(vii) a postpaid postcard which the
customer can use to deny, cancel or
confirm the PIC change request.

The customer will be required to sign the

card confirming the change order before the

PIC change is made. Respondent shall also

comply with paragraph 3.5;

or

(d) obtain the customer's electronic

authorization, placed from the telephone

number(s) on which the PIC is to be changed

to submit the order that confirms the

information described in (a)(i-iii) to

confirm the authorization. This shall be

done by using toll-free telephone numbers

exclusively for that purpose. Respondent

shall comply with paragraph 3.5 and 3.6.

3.8 Respondent shall review any employee's record if

Respondent receives two (2) complaints or other information

indicating that an employee has engaged in an unauthorized PIC

or long distance change order. made misrepresentations to

consumers. or has violated any provision of this Assurance:

-6-
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Re.pondent .hlll promptly discipline employees for improper

conduct.

3.9 R..pondent .hlll not mi.~epresent tbe ~lvin9s

that a con.~r will rec.ive if they a,r.. to switch their long

di.tance carrier.

3.10 ...pondent sblll not forte the .iqnlture of a

consumer to a letter of authority or other c!ocllMtDt which

authorize. the switching of a con.umer'. lon, distanc. carrier.

3.1~ Within thir~ calendar (30) 'a,. of execution of

this A..uranc., "spondent shall provide the AtteQ4ty General

with an 'CDwIN,S .nt tllat each officer, cS1NCtor aDd employ.e

of management level (t-..t 18 1.va1ved i. the "........

operations) of the ••spondent ba. rec.ivee! a copy of this Order

and ha. certified to havin, r.ad it.

t.1 •••pond.nt .hall r.tmbur•• all TeDft•••••

con.umen who have notified. the Stat. (inc1ucU.D9, !:Nt not

limited to the Attorney General'. Offic., the Divia10n of

.Conlumer Affair. and the Public service ca..1••ion), thelr locll

exchange clrri.r. or lon, dlltaac. carrlerl or~t thlt I

.witch to a new long di.taac. carrl.r CODdueted bY Cberry

Communic.tion. va. unauthorized. or v.. b.... upon

mi.repr•••nt.tions to the consumer. • ••pondent••hall r.imburs.

the•• T.nn....an. in the followin, way.:

(a) Respondent .hall pay all ..",tee
char,e. a••ociated with ·~itcki..N tbe
coa.umer bact to their pre-Hlec:ted lon,
distanc. carri.r and

(b) ".pond.nt .hall ..,. Ill)" .1ff• ...,.
betve.n the cOltl of all 10Df dl.tlDC8 e.lll

-7-
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placed by the consumer while switched by the
Respondent and the rate the consumer would
have paid if their long distance carrier had
remained with their pre-selected long
distance carrier. This reimbursement is
conditioned, however, upon the consumer
providing "Respondent with a copy of the
relevant telephone bills showing the charges
to be "re-rated".

4.2 In addition, Respondent shall pay refunds of

monies as proscribed in paragraphs 4.1(a) and 4.1(b) to all

Tennessee consumers who have had their long distance service

switched through Cherry Communications and:

(a) Have requested refunds from Respondent
in the past; or

(b) Make a written request for such refund
either directly to Respondent, through
the Division of Consumer Affairs, the
Public Service Commission, the Attorney
General's Office, other state entity or
to the consumer's local telephone
company or long distance carrier within
one hundred twenty (120) days of entry
of this Assurance. (The complaint must
only be received by the appropriate
party within the one hundred and twenty
(120) day period). Provided, however,
Respondent shall have no obligation to
make said refunds until and unless the
written request is given to the
Respondent .

•. 3 Consumer refunds shall be by check drawn on an

account with a sufficient cash balance to fund a+l refunds and

shall not consist of credits in any form. Respondent shall mail

each consumer refund, by first class United State. Mail, within

three (3) weeks of the receipt of the written request for each

refund along with a copy of the letter attached as Exhibit A.

4.4 Within two (2) months of execution of this

Assurance and monthly thereafter until the restitution process

is completed, Respondent shall provide the Attorney General with

the number of Tennessee consumers who requested a refund, each

consumer's name and address, the amount of each consumer's "

-8-
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individual refUD4, and the total .-oUDt of refunds provided,

pursuant to paragraphs '.1 and 4.2. In the eveDt, the

ae.pondent 4eteraiDe. that a refund il not appcopriate.

ae.pondent shall notify the conlumer ~ the 'etitioner of the

denial of a refund and its realons for the denial .

•. 5 -'-pondent sball retain for eigbteen (11) months

verification of all p&,..nts given to conlumer. puzsuant to the

proce•• let forth in paragraph. '.1, 4.2 and 4.3

4.6 ...jondent i. re.pon.ible for all COlt.

a••ociated with tbe refund proce.. .et forth in paragraph.

4.1.... 5 'iACIudiat the co.t of ponlge, i.niAt cMck. and

copying Exhibit A on to letterhead .elected at the lole

di.cretion of tbe AttorD8Y GeDeral. !be letter aDd checkl .hall

be _11ed in envelope. .elected at the lole d1acretion of the

Attorney General and shall be paid for by~ ...p0n4ent. The

Attorney General Ihall be lolely relponlible for providing

ae.pondent with I .uff1cient czuantity of letterhead and

envelopel to cOllJly with thil paraqraph. The ".pendent Ihall

not be r..ponaible for ...ting any date or time 11mit for

llail1nq refUDda delayed by the failure of the State to provide

luch letterhea4 or eftvelopel.

;. YII1rICM'IOB or gmg)l'U'1'IMICII !!9C"B

5.1 ~ r..tltutlon peoce....t&blilbed in section 4

Ihal1 be verified in order to eltab1ish that all conlumerl

receiY84 refUDda aDdIor reatitution a. required .by .ection 4 of

this Aslurance.

5.2 tbe 'tate .hall have the rifb.t to rln~y lelect

name. from the lilt provided in lection 4.4 and to verify'
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restitution was properly conducted by the respondent.

Respondent shall provide copies of all verification of payments

and all documents used to calculate the consumer's refund for

the names randomly selected by the State.

5.3 The information identified in section 5.2 shall

be mailed within ten business (10) days of Respondent's receipt

of the State's request. A State representative may review the

randomly selected individual's refunds to ensure that the proper

amounts were paid.

5.4 In the event a discrepancy in any payment is

determined, Respondent shall be notified of any discrepancies

and given five business (5) days·to respond to the State's

concerns. If the State's concerns are not resolved the State

may initiate proceedings to enforce this Assurance including but

not limited to contempt proceedings against the Respondent.

6. PAi'1'l:!N'r OF ATTORNEYS I FEES AND COSTS TO STATE

6.1 Respondent shall pay the total amount of twenty

thousand dollars ($20,000.00) to the State of Tennessee to

reimburse the State for attorneys' fees and cost~ of the

investigation and settlement of this matter pursuant to

paragraph 6.2.

6.2 The twenty thousand dollars ($20,000.00) payment

for attorneys' fees and costs shall be paid as follows:

Respondent shall provide to the Attorney General on the day of

execution of this Assurance, a check backed by good and

sufficient funds in the amount of twenty thousand dollars

($20,000.00).

-10-



7. • Of A'l'TOMYS' FEES MP CO'TS

7.1 Defendant,.hall pay the Attorney ~.ral twenty
.'

thou.and dollar. <$20,pOO.OO), r.pr••enting the attorneys' fees

and cOltl of the inv.stiqation of this matt.r, which may be used

for con.umer prot.ction purpos.. at the sole di.cretion of the

Attorney General. The Stat. of T.nn..... Ihall be pa1d a. set

forth in paragraph. 6.1 and 6.2.

8 • PIl'AtJLT

'.1 In the event that "'poa4eDC "fault. Wlder the

t.rms of this Aaeurance by failing to meet any financial

obligation ar181D9 f,re. thh A..uance'. tenaa 1ncludin~ COlt of

rntitution proce•• punuant to paUCIuph. !L 1 and !5.2, the

total IIIIOWlt r..ininCi .hall be i..ediat.ly due and payable. At

the time of default, all r...ining .-oWlts ar. l-..diat.ly due

and owing aDd shall be i..-diately subject to .imple interest of

one perc.nt U') per IDOIath. Additionally, the ".pendent aqnel

to pay reallOUable attor..,..' f ... and court co.tI a..oc1atec!

with any cOllection effort I required to collect the remaining

amounts owed the Itat. at the point of d.fault.

,. IIDIIPTAtI0!8'

'.1 Ubl... an act or Procedure i • ..,re••ly requir.d

by this Aslurance and IeIJlOuent is answering' a third pany' s

inquiry, Relpondent shall not r.pnsent or imply that any

adverti.ement, procedure or other act or pract!ce hereinafter

used or eng'IClH in by "Ipendent hal been required or approved.

in whole or in part, by the Attorney General, the Divilion, or

the Stat. of Tean...... EYen if a procedure or activity is

required by thil A.lurece, ae.pond.nt will not reprnent or

-11-
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imply that any particular procedure', language, technique or

manner of performing a requirement of the Assurance has been

approved, in whole or in part, by the Attorney General, the

Division, or the State of Tennessee. Further, Respondent may in

response to third party inquiries regarding any procedure(s),

act(s) or practice(s) required by this Assurance provide a copy

of this Assurance to that third party.

10. PENALTY FOR FAILURE TO COMPLY

10.1 Respondent understands that upon execution and

filing of this Assurance as provided in Section 13 hereof, any

subsequent failure after the date of entry of this Assurance to

comply with any term hereof is prima facie evidence of a

violation of the Act.

10.2 Respondent understands that, pursuant to the

provisions of the Tennessee Consumer Protection Act, any knowing

violation of the terms of this Assurance is punishable by civil

penalties of not more than One Thousand ($1,000) Dollars for

each violation, in addition to any other appropriate sanctions,

including contempt sanctions.

10.3 Prior to commencing any action to enforce this

Assurance, the parties agree to notify the non-complying party

generally of the fact(s) giving rise to the belief that it is

not complying. The party given notice shall have calendar ten

(10) days to demonstrate it has complied.

11. ~

11.1 Pursuant to Tenn. Code Ann. S 47-18-107, venue

as to all matters between the parties relating hereto or arislr.q
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